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AHHOTALUS YK 348.02
B maHHOI1 cTaThe 3aTparnBaeTcs TeMa TeoJIorMuecKoit Teopuy IpaBa, KOTOPOIi B oc/iefHee Bpe-
MsI MHOTMe€ aBTOPBI OO0 IIpeHe6peraioT COBCeM, TG0 ee 3HaUeHye yMasIsieTcs [0 epexkuTKa
penur1o3HoV UAEOIO0TUM MUY Hepa3BUTOM IPaBOBOJ CMCTeMbI IpeBHMX rocyfapcTs. OTHaKoO
B TEODPMs U MPAKTUKA MPABONPMMEHEHMS SICHO MOKa3bIBaeTcsi o6paTHoe. MHOTMe opuauye-
CKyie TIOHSITHS, TaKye Kak popManbHOe I0pUANIeCKOe PABeHCTBO, HEOTBPATMMOCTb HaKa3aHUs,
BEPXOBEHCTBO IIPaBa ¥ CBOOOa MMEIOT TeoJI0rnyYecKye MCTOKY. Teonornueckoe MOHMMaHMe
9TUX OllpefeieHNii pacKpbIBaeT U3 MOIIMHHBI CMbIC/I. HpaBCTBeHHAast COCTaBIISIIONIAsT, Ha KO-
TOPYIO eCThb IPSIMOE YKa3aHMe BO MHOTMX ITPABOBBIX aKTaX, TAKKE MOXET ObITh MHTEPIIPETHU-
POBaHa UCK/IIOYNTENbHO B KOHTEKCTE PEIUTMO3HBIX HOPM. Bce 5Ti TeopeTudeckyie MonoskeHust
TIOAKPEIUISIIOTCS MPaKTUUeCKMMY ITpuMepaMy. Taxke B JaHHOI CTaTbe IMOKa3aHa Iepcrek-
TUBA Pa3BUTUS T€OJOTUUECKON TEOPUM ITPaBa B COBPEMEHHO I0PUCIIPYAEHLIMN. ITO IIpeXae
BCETO ee UAe0Iorueckast ¥ HpaBCTBEHHAs C1jIa, KOTOPast CIIOCOOHA 3aJI05KUTDh TPaBUIbHOE
MOHMMAaHMe TIpaBa U 6j1arue myTu ero npuMeHeHust. [IpuBeneHbI MPUMepbl HEOOXOIMMBIX 3a-
KOHOJIaTeTbHBIX U3MEHEHMII U TTPeJIJIOKEeHMSI 110 JOTIOTHEHUIO 06pa30BaTeIbHbIX IPOTrPAMM
10 I0pUCIIPYAeHIN. Bce 3TO MO3BOMSIET YTBEPKAATD, UTO TEOMOTMYeCKasl Teopusl Ipasa Co-
XpaHseT CBOI0 IPeeMCTBEHHOCTh B COBPeMEHHOM ITPaBONOHMMaHMN. boskecTBeHHAs1 Teopust
TpaBa MMeeT ellle GOJbIIOI MOTeHIMAaN I Peann3aiyuy ¥ UMIUIEMEHTAIY OTAeNbHBIX ee
3/1eMeHTOB B JiejicTBylolee MpaBo Poccuiickoit @emepanyy. DTO MOKET IPMUBECTH K ITOBbIIIIe-
HUIO TYMaHHOCTM 3aKOHOAATETbCTBA U COBEPIIEHCTBOBAHMIO 3aII[UTHI [TPaB U CBOOO/ rPakaaH.

Kniouesble cnosa: Teopus npasa, Teooruyeckas Teopus Npasa, NPaBoNoHUMaHUE, IOPUANYECKOe
PaBEHCTBO, HEOTBPATUMOCTb HaKa3aHWs, NPaBOTBOPUYECTBO, HPABCTBEHHOCTb M A0BPOCOBECTHOCTb
B NpaBe, LeHHOCTHbIE MPABOBbIE YCTAHOBKM, CEKTbI.
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Abstract. This article touches upon the topic of the theological theory of law, which recently
many authors either neglect completely, or its significance is reduced to a relic of religious ideology
or an undeveloped legal system of ancient states. However, the theory and practice of law enforce-
ment clearly shows the opposite. Many legal concepts, such as formal legal equality, the inevitabili-
ty of punishment, the rule of law and freedom, have theological origins. Theological understanding
of these definitions reveals their true meaning. The moral component, which is directly indicated
in many legal acts, can also be interpreted exclusively in the context of religious norms. All these
theoretical positions are supported by practical examples. This article also shows the prospect
of the development of the theological theory of law in modern jurisprudence. First of all, it is its
ideological and moral strength, which is able to lay the foundation for a correct understanding
of law and good ways of its application. Examples of necessary legislative changes and proposals
for supplementing educational programs in jurisprudence are given. All this allows us to assert
that the theological theory of law retains its continuity in modern legal understanding. The divine
theory of law still has great potential for the implementation and implementation of its individual
elements in the current law of the Russian Federation. This can lead to an increase in the humane-
ness of legislation and the improvement of the protection of the rights and freedoms of citizens.

Keywords: Theory of law, theological theory of law, legal understanding, legal equality, in-
evitability of punishment, law-making, morality and conscientiousness in law, value-based legal
attitudes, sects.



96 CBAWEHHUK HUKUTA KY3HELLOB

1000€ ucciIeqoBaHMe, B TOM YMCIe TEOPETUUECKOE, OTIpeesieTCsl

€ro MpakTuuecKuM 3HaueHueM. Teopus 3aKkiaabpIBaeT HeKue 6a-

30BbIe YCTAHOBKM M II€HHOCTHBIE OPMEHTUPBI, IT0 KOTOPHIM Y3Ke

OyIeT UATY MTPaKTYKa IIPUMEHEHMST TO VJIY MHOI HOPMbI, (DYHK-
LIMOHMPOBAaHME MPABOBBIX MHCTUTYTOB B 11eIoM. [IpMBep>keHHOCTD OIlpe-
IleJIEHHO TeopuM IpaBa MOKET co31aTh QyHIaMeHT [TPaBOTIOHUMAHMSI,
ITOJIOKUTH HAUaJI0 MHOTOCTOPOHHEMY 3HAHMIO O ITpaBe B IIeJION U KOH-
KPeTHO MPAaKTMUKeE, B YACTHOCTU. ITU (HaKTOPBI SIBJSIIOTCS OCHOBOIIOIATA-
IOIIVMMU B IeSITEIBHOCTY B TOM UMCJIe TTPAKTUKYoMero opucrtal. [Iokaxkem
C MPaKTUYECKOI TOUKM 3PEHMUST MECTO TEOJIOTMUECKOI TeOpUM IIpaBa B CO-
BpeMeHHOM ITPaBOMOHVMAaHUMN.

Teosornueckue CMbIC/IbI HEKOTOPBIX PUANYECKUX
TEPMMHOB M UX IMTPEEMCTBEHHOCTDb B COBPEMEHHOM
IIpaBOIIOHMMaHUUN

Bo MHOrMX 10pUaNMYeCKMUX TEPMUHAX MOKHO YBUIETh €C/IM He IIpsIMbIe,
TO KOCBEHHbBIE OTChIIKM K HEKOTOPBIM TeOJI0TM4YecKMM aciiekraMm. OHM MO-
T'YT OBITH IIEHHOCTHOTO XapaKTepa, MOTYT ObITb 1 OTHUM U3 3JIEMEHTOB, KO-
TOpbIe MIPUAAIOT ITUM TEPMMUHAM OCHOBY [IJISI UX CUJIbI, aBTOPUTETA U Ca-
MOTO CYII[eCTBOBaHMSI.

[MpuaLMI GOpPMaTbHOTO I0OPUAMUECKOTO PABEHCTBA IIPUCYTCTBYET,
C HEKOTOPBIMM OTPaHMYEHUSIMM, B pa3HbIX OTPAC/ISIX ITpaBa. 3akpeIieHue
3TOrO NMpMHIMIA MMeeTcs B KoHcTuTynim?, YronoBHOM Kogekce®, ['paxkgaH-
CKOM Kopekce PD* 1 MHBIX HOpPMAaTUBHBIX ITPABOBBIX aKTaX JIIOOOTO YPOBHSI.
OnmHako caMy 3aKOHBI JOMTYCKAIOT HEKOTOPbIE U3BSITUS U3 STOTO MPUHIUMA.
B KaKkoii-TO CUTyaluy OOHY JIIOAM OyOyT 06/1amaTh HEKOTOPbIMU ITPEUMY-
HIeCTBAMU, IPYTHUE K& OCTAHYTCSI 6€3 HMX. ITO MOTYT ObITh ITOJIOKUTETbHBIE
3aKOHHbIE OCHOBAaHMS, HAIIPUMeED, IPABO Ha COLIMAaIbHOE 0becIieueHe He-
3alIMIIEeHHbIX TPYIIN IPakaaH’® UM IpeaocTaBaeHye JbIOT MHOTOIEeTHbIM

1 lMozoduH A. B. MNpaBo, npaBopeanusaums n ceoboaa Bonu u cybbekrta // KasaHckas Hayka.
2013.N9 11.C. 259-261.

2 KoHctutyums Poccuitckoit @epepaunn 1993 1.Cr.6,19. // OduumanbHbIil MHTEPHET-NOPTan Npaso-
Boi MHpopmaumu. URL: http://publication.pravo.gov.ru/Document/View/0001202210060013?
index=1.

3 YronoBHbIi Kogekc Poccuiickoi Menepaumm ot 13.06.1996.N 63-03.Cr.4 // CMNC KoHcynbraHTlntoc.
IpaxpaHckuii kopekc Poccuitckort epepaumm o1 30.11.1994.N 51-103.Cr. 17 // CMNC KoHcynbtaHTlntoc.

5 MdepepanbHbii 3akoH oT 15.12.2001. N 166-D3 «O rocynapcTBEHHOM MEHCMOHHOM obecne-
yeHuu B Poccuiickoit @epepaumny // CNC KoHcynbtanTlntoc.
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ceMbsiM®. Ho HM [1JISI KOTO He CEKPEeT, YTO 3TO (OpMaJTbHOE HEPABEHCTBO MO-
SKeT ObITb U IeCTPYKTUBHOTO XapaKkTepa — MpuoOpeTeHHbIe 3a CUeT KOp-
PYILUMOHHOM MaTepuaabHON 1 HeMaTepuaabHO cocTasisitomeli. [Tpu mio-
ObIX COBEPIIEHCTBOBAHMSX 3aKOHOAATEIbCTBA TAKOE SIBJIEHME ObLIO U O6YIeT
Bcerga. OTCI0/la MOKHO Clie/IaTh BbIBOJ, YTO UCKIIOUUTEIBHO TTPaBOBbIMU
MeTomaMM He JocTuraeTcst popmMaabHOE PUANYECKOe paBeHCTBO. JI/1s1 ero
IOCTUKeHMsI, TOMMMO ITPaBOBbIX aCleKTOB, Y MPaBONPUMEHUTENS JOJIK-
HO OBITh Pa3BUTO BHYTPEHHEE HPABCTBEHHOE UyBCTBO. OCHOBBIBAETCS Ke
OHO Ha TOM, UTO BCe JIIOJM Ie/iCTBUTENbHO PaBHbI, HO PaBHbI Mepe], BbIC-
muM Hauanmom, Biiarom, BoskecTBoM 1 Tiepeq 60KeCTBEHHBIMM 3aKOHAMMU.
Iaske mpy Hapy1eHNM GOPMaTbHOTO I0PUAMNUECKOTO PAaBEHCTBA, haKTuye-
CKOe paBeHCTBO BCeX JII0fieil B 3TOM aclieKTe He oTMeHsieTcs. Eciu paccma-
TPUBATh IIPABO C TOUKM 3PEHUS TeOJ0TUUYeCKOoi Teopuu, TO MPUHLIUI pa-
BEHCTBA OYEeT peaabHO AeCTBYIONIMM.

[IpUHIIUT HEOTBPATUMOCTHU IOPUINIYECKON OTBETCTBEHHOCTU TaKXkKe
3aKpervieH BO MHOTUX, 0COOeHHO MMITePaTUBHBIX HOpMax. OMHAKO U 3[1eCh
BUIHO, TaKe U3 0UIMATbHOM CTATUCTUKN, UTO OTBETCTBEHHOCTD HACTYIIA-
eT laJIeKo He 3a KaXk[oe IpecTyTieHe 1 mpaBoHapylieHue. COOTBeTCTBEH-
HO, HEOTBPATUMOCTh HEe MOXET ObITh 0OecrieyeHa HMKAKMM, aske CaMbIM
CTPOTMM 3aKOHOM. B 60roC/TOBCKMX Ke BO33PEHMSIX BCEX TPAAVUIIMOHHBIX pe-
JIUTUI IPUCYTCTBYET MIEST O TOM, UTO 32 KaXKIbIN ITOCTYITOK Y€IOBEK OyIeT
JlaBaTh OTBET Iepea BboromM Kak B 3 MHOIA, TaK ¥ 3aTpPOOHOI XKM3HU. Y 3TOM
OTBETCTBEHHOCTU HeT CpOKa TaBHOCTH, 32 Hee MOSKHO JIUIIIb IPUHECTH T10-
KastHMe U TI0JIO)KeHHbIe peJITMOo3Hble npeleHus. C TOUku 3peHusI Te0IO0TH-
YyeCKOil TeopuM mpaBa 60TOC/IOBCKIME U TTPaBOBbIE ACIIEKThI TAHHOI OTBET-
CTBEHHOCTY MOTYT IPUHECTU 6obIINii 3G (EKT, UeM UMCTO OPUAMUECKAS
OTBETCTBEHHOCTb.

B TakMx I0pUIMYECKUX KaTETOPUSIX KaK ITPaBOTBOPUYECTBO U CBOOO-
IIa TaK’ke MOKHO YCMOTPEeTh Teoiornyeckue MoTuBbl. CBo6oma B 106071
MpaBopeaa3alMOHHO AesTeTbHOCTY UTPaeT BaXKHYIO posib. OHa COCTOUT
He TOJIBKO 13 GOPMaIbHOI I0PUINUECKOI CBOOOIbI, 3aKPEIVIEHHOI B 3aKO0-
He, HO ¥ 13 MHOTOCTOPOHHMX 3HaHUI ¥ YMEHUI O JaHHO MTPaKTHKe, CBO-
601561 BONYM B MeiicTBUSIX MHAMBMAAS. CBOOOmA 3aHMMAET UCKITIOUNTETbHOE

6 Yka3 Mpe3unperta Poccuiickoit Mepnepaumm ot 05.05.1992. N 431 «O mepax no coumanbHo
noanepxke MHorogeTHbix cemeit» // CIMC KoncynbtaHTlntoc.

7 CocrosiHue npectynHoctu B Poccum 3a ssHBapb-aekabpb 2019 r. / [eHepanbHas npokypaTypa
Poccuiickoit ®epgepaumn. M., 2020. C. 8-9.

8 lo2oduH A. B. MpaBo, npaBopeanu3aums n ceobona Bonu u cybvekta // KasaHckas Hayka.

2013.N2 11.C. 260-261.
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MeCTO TaKkKe U B IIpoliecce MPaBOTBOPUYECTBA, K KOTOPOMY YeJI0BEK CITOCO-
0€eH, IT0 TeOJIOrMYeCKOi TeOpUM, BCJIEACTBYE Hamuuus B cebe ob6pasa TBop-
11a. JIoyskHa O6bITh KaK BHYTPEHHSIS, TaK ¥ BHEITHSISI CBOOOA, UTOORI 9Ta Jesi-
TeJIbHOCTD ObIJIa UMEHHO ITPaBOTBOPUYECTBOM, CO3/TaHMEM TAKMX ITOPSIIKOB,
KOTOpbI€ CITOCOOHBI MAKCHMAaIbHO BBITOHO M YIO6HO YPeryamMpoBaTh Ipa-
BOOTHOIIIEHMSI, & He HallMCaHMeM 3aKOHOB ¥ HOPM, HEOOXOOUMBIX JIUIITh
IIJIST HeGOJBIION I'PYIIITBI JIIOAEH Y OTBEUAIOMUX UX CMIOMUHYTHBIM BBITO-
nmam. OCHOBY AJIsSI TAKO¥ CBOOOMBI AAIOT MMEHHO TEOJIOTMYECKMe aCIIeKThI.
B aioBax l'ocrioma n Criacutenst Hamrero Uncyca Xpucra nMeetcst HOpMa,
KOTOpast yCTaHABIMBAET 3aBMUCUMOCTb MCTUHBI ¥ CBOOOIBI APYT OT APYyTa:
«U 1103HaeTe UCTUHY, M MUCTUHA COeaeT Bac cBoGogHbIMM» (UIH. 8, 32). Ta-
Kast cB0o6Oa IpeoiaraeT Takke 1M36aBjieHe OT HaKIOHHOCTEl K JeCTPYK-
TUBHBIM ITOCTYIIKaM (B TEOJIOTMYECKOV TEPMUHOIOTUM — rpexam). OcobeH-
HYI0 BYKHOCTD B IIPaBOTBOPYECTBE MMEET CBOOO/IA OT KOPPYIIIINM, KOTOpas
JII060MY IeliCTBUIO ITPUIAET IIPOTUBOIIPABHbIN XapakTep®.

TMoHsTME BePXOBEHCTBA [TPaBa TAKKe 00/1aJaeT TeOTOTMYECKYMY acIiek-
tamu. Co3maHHOCTh npaBa borom, Beicim Vmeanom 1 A6COTIOTOM, CTa-
BUT IPaBO KaK MHCTUTYT HaJl BCEMM Ye/I0OBeUeCKMMM HaICTPOitKaMu, KOTO-
PBIM OTYACTU SIBJISIETCS U CaMO IIPaBo. [1eiiCTBUTENBHO, 38 K&KIBIM 3aKOHOM
¥ HOPMOJ CTOSIT KOHKpeTHbIe aBTOPbI, JI0AM, KOTOPbIe, PYKOBOACTBYSICh
CBOVIMM BHYTPEHHMMM MOTUBAaMU, CO3HAIOT UX. UTOOBI ITOTYUNUTD TOIVH-
HYI0 JIETUTUMHOCTb U CIIpaBeIMBOCTb, OHY JOJIKHBI IPOMATY ITPOBEPKY Ta-
KMM 3aKOHOM, KOTOPBI CTOUT HAJl YeJI0BeueCcKuM TpaBom. [Ipaso, co3ga-
BaeMoe JII0IbMMU, TO/KHO OTBEYATh OCHOBOIIOATAIOIIMM 60KeCTBEHHbBIM
HOpMaM, YTOObI OHO MMEJIO TIOAJIMHHOE BepXOBEHCTBO. Eciu aToro He 6y-
IIeT, TO BEPXOBEHCTBO IIpaBa OyIeT MPUHOCUTD He 6J1aro, a Bpe 001eCTBY,
MOpaJsIbHbIe U DU3NYeCKye CTPaJaHmsI OTIeIbHbIM ero wieHaM. B KauecTBe
MpuMepa MOKHO ITPUBECTM 3aKOHBI allapTenia, eiicCTBOBaBIIIe BO BTOPOIi
roioBuHe XX Beka B IOkHO-AdpukaHckoit Pecrty6nnke!®.

HenocpencTBeHHO € 3TUM CBsI3aHa ¥ HpaBCTBEHHAsI COCTABJISIONIAs B 3aKO-
HomaTebeTBe. OHA IIPSIMBbIM 00pa30M 3aKperuieHa BO MHOIMX OTPac/IsIX ITpaBa.
Hanpumep, B 11. 2 cT. 1 ['paskgaHckoro kogekca PO ripemycMoTpeHo, uTo «I'pak-
JAHCKMe IpaBa MOTYT ObITb OTPAHMYEHBI <...> B IEJISIX 3alIUThI OCHOB <...>

9 Ky3Heuos H. C., duak. Koppynuus — HpaBCTBEHHbIW nopok. Kak ero neuut LiepkoBb? // Bect-
HUK Hay4HbIX TPyAoB KOpUcTb: no MaTepuanaM 3acenanus || CoBeta MonoaexHbIX 06LLECTBEH-
HbIX OpraHu3auuit u obbeanHeHuii Pecnybnmku TatapctaH B chepe npoTMBOAENCTBUS KOP-
pynumu (4 nexabps 2018).2018.N2 7.C. 59-65.

10 TepewkuH []. B. 3akoHopatenbctso KOAP B nepuog, pexxuma anaptenaa // Poccuinckuin topu-
Anuecknit xypHan. 2007. N2 3 (55). C. 162-166.
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HPaBCTBEHHOCTM»!!. B cjiemyIoNieM IyHKTe yKa3aHo, uTo «IIpy ycTaHOB/IEHNH,
OCYILIECTBJIEHUY U 3aIyUTe TPAKIAHCKMX IIPaB U IIPU MUCIIOTHEHMM IPaskIaH-
CKUX 00SI3aHHOCTEN YUaCTHMUKM IPASKIAHCKYX IPAaBOOTHONIEHNIA JOJDKHBI Ieii-
CTBOBATh 106POCOBeCTHO»'2, I1. 4 ¢T. 167 HaK/IagbIBaET HA CYIbl OTPAHNYUEHNST
10 IPUMEHEHUIO TIOC/IeICTBII HeleICTBUTEIbHOCTY COEIKU, eC/IM 3TO IIPO-
TUBOPEUNUT OCHOBAM ITPaBOIOPSIKA ¥ HpaBCTBeHHOCTH. CysieOHast ITpakTHKa
TaKKe YKa3bIBAaeT Ha TO OOCTOSITEIbCTBO, UTO CY/IbI, TOMMMO BCEX ITPOYMX Ma-
TePHUAJIOB U I0KA3aTENIbCTB, OLIEHMBAIOT OOPOCOBECTHOCTD M HPABCTBEHHOCTh
B ITOBEIEHMM CTOPOH. ITpoTHUBOpeyaleii HpaBCTBEHHOCTH U JOGPOCOBECTHO-
CTY IIPU3HAIOTCS PACIIVICKY, BhIAAHHbBIE B COCTOSTHUM IICHMXUYECKOT'0 PACCTPOYi-
CTBa, XOTSI 3TO COCTOSTHVME HAa MOMEHT MX TIOATIVICU U He 6bIJI0 JOKYMEHTaIbHO
roaTBepskaeHo . Taxoke aHHbIN aCIIEKT YUMUTHIBAETCSI CyJaMy ITPY BbIHECEHUM
OTIpeieIeHN i O IPU3HAHWM CIETIOK HeIeICTBUTEIbHBIMMU, T10 A€JIaM, CBSI3aH-
HBIM C HEOOOCHOBAHHBIM OOOTaIlleHNEM U T. 1.4 OTpemesieHne cTereHn goopo-
COBECTHOCTM ¥ HPaBCTBEHHOCTM JIEKUT ITPEUMYIIECTBEHHO B TEOTIOTMYECKUX
aCIIeKTax, B KOTOPBIX ¥ COXPAHSIOTCS T€ MEPbI, IT0 KOTOPBIM CTPOSITCS IIPENCTaB-
JIEHMSI 0 MOpaJIbHOM ¥ JIOITYCTVMOM ITOBeAeHM!. B ITpOTMBHOM CiTyuyae, OlleH-
Ka MoBeJIeHMsI, KOTOpasi OCYIIECTB/ISIETCS 110 TeEM HOpMaM, KOTOpbIe TIpU3Ha-
I0TCSI JIUIITh OTIETbHBIMM JIIOAbMM VTV TPYIIIION JTH0EN, OyIeT HeOObeKTMBHA.

VI3 TeosormuecKux aclieKTOB B OTHE/bHbBIX IOPUINYECKMUX TePMMHAX
MOSKHO ClefIaTh CJIe[IyIollyie BbIBOAbI:

e BorocioBckoe ocMbIC/IEHNE TIOHSITUI paBEHCTBA, CBOOOABI U He-
OTBPATMMOCTY HaKa3aHMs CITOCOOHO 3HAUMUTEIBHO 060TaTUTh ITH
TEPMMHBI B UX I0PUIOMYECKOM MTOHUMMaHuUM. [Ipy 3TOM He yma-
JISIeTCSI, a JOTIOJIHSIETCS X TIpaBOBOE U IIeHHOCTHOE 3HaueHue;

e  [IpMHIIMTI BEpXOBEHCTBA IPaBa MOKET IMPUHECTH MOIb3Y TOCy-
JIapCTBY U OOILIECTBY JIMIIb B TOM C/Iydae, eCJIM 9TO ITpaBo GymeT
OTBEYAThb BEUHBIM M HEMPETOKHBIM O0KeCTBEHHBIM 3aKOHAM

Heo6xogMMOCTb yueTa HPaBCTBEHHOI'O aCIIeKTa B PA3IMUHBIX
TIPaBOIPUMEHUTEIbHBIX TPAKTUKAX SIBJISIETCS MTPSIMBIM TPe6OBa-
HMEM POCCUICKOTO 3aKOHOIATeIbCTBA. [IpaBuIbHOE TOHMMAaHMe
3TOTO acrekTa BO3MOKHO uepe3 Mpu3My TeoJIOTMUeCKoit Teopun.

11 IpakaaHckwmii kopekc Poccuiickoit Pepepauym o1 30.11.1994.N 51-03.4. 1. // CMNC Koncynstantntoc.

12 Tam xe.

13 Onpegnenenve CynebHoi konnernu no rpaxaaHckum aenam BepxosHoro Cyaa PO ot 06.02.2018.
N 32-KI17-29 // CNC lapaHT.

14 MocTtaHoBneHne ApbuTpaxkHoro cyaa Mosomkckoro okpyra ot 11 uong 2016 .N ®06-9670/16
no geny N A49-12925/2015 // CMNC lapaHT; Pewenune ApbutpaxHoro cyna CapaTtoBckoi 06-
nactn ot 15.10.2020 no geny N A57-3958/2020 // CTNC KoHcynbtaHTlntoC.
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INepcrieKTHBBI pa3BUTHUSA TEOJIOTMUECKON TeOpuM mpasa
B I0PUCIIPYAeHIUN

Teonormnueckasi Teopus IpaBa pa3BMBa/IaCh M pa3BUBAETCS B IOPUCIIPY-
JeHLIMY, B TOM YMC/Ie M B 3aKOHOLaTelbHOV fesiTelbHOCTU. Tak 3aKOHOJa-
TenbCTBO Poccuiickoil @eepaliii B YaCTU PeryaupoBaHus [esTeIbHOCTU
PeMUTMO3HBIX OPTaHM3AIMIA, 3aIIUTHI CBOOOABI COBECTU M BEPOUCIIOBE-
JIlaHUSI TIOCTOSTHHO COTIPMKACAETCS C TeOJIOTMYeCKMMM TTOIOKEHUSIMU OC-
HOBHBIX BepoucrioBenanuii. Harpumep, B TpyoBOM KofieKce MpPOICaHo,
YTO BHYTPEHHME YCTAaHOBJIEHUS PEIUTMO3HBIX OPTaHM3aLyii yUYNThIBAIOT-
CS1 B TPYIOBBIX OTHOIIEHUSIX, MX IIOJIOKEHUST MOTYT ObITh IIPOTVCAHBI B TPY-
JIOBOM [IOTOBOPE ¥ JIOKAJIbHBIX HOPMATMBHBIX akTax!®. DTOT (aKTOp TaKxKe
YUUTHIBAETCSI CyIaMy TPV BbIHECEHUY PellleHMi1 TI0 KOHKPETHBIM CIiopam!®.
711 ICKITIOUeHMs OMMOOK B IeJIaX TAKOTO XapaKTepa Heo6XoaMMo pas3Bu-
THe TeoJIOTMYecKoi TeoOpuM IpaBa 1 MMIIEMeHTalMs OTOebHbIX ee MOJI0-
>KeHMIi B 3aKOHOJATeNlbCTBO.

OueBUIHO, UTO TTIABHOI 1 TTepBOJi 3a7aueli pa3BUTHS TEOJIOTUUECKOTA
Teopuu MpaBa B OPUCIIPYLEHLIUN SIBJSETCS peannsanus ee uaeonormye-
CKOJi I HpaBCTBEHHOJ1 cocTaBiistionieir. OcCoO6eHHO 3Ta 3aava IMpeICcTaBIIs -
eTCsl aKTyaJIbHO T10 TOW NMPUYNHE, YTO CerOAHS PUCIPYIEHIUS TOPOii
TepsieT CBOe IleHHOCTHOe 3HaueHue. [IpaBo 1 3aKOHbI pacCMaTpUBAIOT-
S IPAKTUKYIOMIVIMU IOPUCTAMMU JIUIIIb KaK CITOCO6 3apaboTKa ¥ HAXKUBBI.
B npaBoOnMpuMEHUTENBLHOM MTPAKTUKE YACTO BHIOGUPAIOTCS TaKue MyTH, KO-
TOpble OyoyT Haubonee MpMUObUTIbHBIMU. QueByUAHA MMPO6IeMa HeOOOCHO-
BaHHOTO 3aBbILIEHMS LIeH 3a caMble NPOCThIe Ipuanyeckue ycayru. Ya-
CTO K/IMeHTaM HaMepeHHO IMPeACTaBISIIOT CUTYaIMI0 KaK 60siee CI0KHYIO,
Ha KOTOPYIO IIOoTpebyeTcst Topasno 60sblile BpeMeHU U CpefcTB. U Bce 3TO

15 Tpynosoit kogekc Poccuiickonn @epepaumm ot 30.12.2001. N 197-®3. n. 54.ct. 3 //
CIMC KoHcynbtaHTlntoc.

16 PeleHwue buiickoro ropoackoro cyna N2 2-1141/2018 2-1141/2018 ~ M-433/2018 M-433/2018
oT122 mas 2018 r.no paeny N2 2-1141/2018. URL: https://sudact.ru/regular/doc/tpzPEtbDLkgQ/
?regular-txt=&regular-case_doc=&regular-lawchunkinfo=Cratba+343.+BHyTpeHHHne+
YCTaHOBEHUA+PennrnosHon+opranmsaumn%28TK+PM %29 &regular-date_from=&regular-
date_to=&regular-workflow_stage=&regular-area=&regular-court=&regular-judge=&_=
1605877046866.

Pewexne CoBeTckoro paioHHoro cypa r. HuxHuit Hoeropop N¢ 2-3216/2019
2-3216/2019~M-2416/2019 M-2416/2019 ot 7 Hos6ps 2019 r. no peny N2 2-3216/2019.
URL: https://sudact.ru/regular/doc/hQU6SZdD6HZL/?regular-txt=&regular-case_doc=&regular-
lawchunkinfo=CraTbsi+343.+BHyTpeHHUe+yCTaHOBNEHUS+ peNnurMo3Hoi+oprann3aummn%28TK+
P®%29 &regular-date_from=&regular-date_to=&regular-workflow_stage=&regular-area=
&regular-court=&regular-judge=&_=1605708269372.
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JOCTUTraeTCd BIIOJIHE 3aKOHHBIMMU ITyTSAMM, JIMIIb C TOUKU 3pEHUSI TeOpUn
IpaBa 5TU OeCTBUSI MOKHO PacCMOTPETh KakK 3JI0YIOTpebIeHNe IIPaBoM,
CBOMMM 3HaHUSIMU U TIOJIOKeHMeM. Teoornueckas Teopus IpaBa Criocob6Ha
JIaTh TaKye IIeHHOCTHbIE ¥ HPaBCTBEHHbIE OPUEHTHPbI, KOTOPbIe 6bI CHU3MU-
JIV TTIOTPEOUTENTbCKOE OTHOIIIEHE K 3aKOHaM U ITpaBy. CeromHs 3TO IeIaeTcs
yepe3 KOHTAKThI IIPeICTaBUTeNel PEIUTMO3HbIX OPTaHU3aIMii C pa3IMIHbI-
MM IIPaBOOXPaHUTEIbHBIMY OpraHaMy, BJIaCTHbIMU CTPYKTYpaMu, II€HU-
TeHIMAaPHBIMU YYpesKIeHUIMMU, opuandeckumy BY3ammu. [laHHOe HaImpaB-
JIeHle TO/DKHO pa3BMBAThCS HA CBOMX 3aKOHHBIX OCHOBaHMSIX. HekoTopbie
MCCIeN0BATENN 3asIB/ISIOT O HEOOXOAMMOCTY BBeIeHUS KISTBbI, IPUCSITU
VI VIHBIX IPOU3HOCYMBIX TEKCTOB ITPU BCTYIIJIEHUY B TY UM MHYIO JOJTK-
HOCTb, CBSI3aHHOV ¢ TpaBonpuMeHeHmem!’. Takast Tpaguius TakKke MMeeT
TEOJIOTUYECKIME U PEIUTHO3HBIE KOPHU.

Taxke IIeHHOCTHbIE YCTAHOBKM TEOJIOTMUYECKOI Teopyuu IIpaBa CIio-
COGHBI CIIe/IaTh HEKYIO YHMU(UKAIIMIO TTOHMMAaHKS IIpaB M CBO6OA, rpask-
IaH. MHOKeCTBEHHOCTb MHEHMII 110 3TOM BOIIPOCAM POXKIAeT B TOM UMCIe
¥ Ipo6yieMbl Ha MpaKTuKe. Majio KTO MOKET He COIMIACUTCS C YTBepKIe-
HMEM, YTO PeIUTMO3HbIE HOPMBI JIEIIM B OCHOBY 3aKOHOAATEIHCTB MHO-
rux cTpad Mupa. OgHaKO pa3BUTHE MOHSITUI ITpaBa M CBOOOIbI COBECTU
IIPUBEJIM K TOMY, UYTO B KaueCcTBe MpaB 1 CBOOO, IOHMMAETCsI IIPaBo JIo-
Ieli Ha HapylIeHMe PeINTHO3HbIX 3alpeTOB M CBOOOA 10 BhIPAXKEHUIO
CBOEro MHeHUsI 6e3 OIISIIKY Ha MHEHUST IPYTUX JIIofei. DTO SBJISETCS 1Mo-
TeHIIMATbHbIM MCTOUHMKOM JJISI arpecciiu, KOTopas B 110605t cBoeit popme
U TIO[, JIIOOBIMM TIPeIJIOTaMM SIBJISIETCSI HEIOYCTUMOM U NeCTPYKTUBHOI.
[TosTOMY yUeT TeoJIOrMYeCcKuX MpeICcTaBAeHUi B OPUCIIPYAEHIINN, U3 KO-
TOPBIX CaMa IOPUCIIPYAEHIINSI B OCHOBHBIX IOJIOXKEHUSIX M BbIIIIA, SIBJISIET-
CsI TIepCIEeKTUBHBIM HaIlpaB/JIeHMEM I10 Pa3BUTUIO T€OJIOTUYECKON TeEOPUM
B COBPEMEHHOM IIPaBOIIOHMMAaHNA.

Pa3BuTHe TEONIOTUYECKUX ITOJIOKEHMII B COBPEMEHHOM ITPaBOIIOHM-
MaHUM IIPUBOIUT K MHOTMM 3aKOHOATEIbHbIM M3MeHeHMsIM. OTHAKO He-
KOTOPBIE TTOJIOKEHMS 3aKOHOJATEIbCTBA ellle TPOTUBOPEeYaT 6a30BbIM TEO-
JIOTMYECKMM MPeACTaBAeHMSIM O IpaBax 1 cBOO6oAax uenoBeka. Harmpumep,
OTpaHMYNTETbHbIe Mepbl [0 OTHOIIEHUIO K CyppOTraTHOMY MaTepPUHCTBY
OBV OBbI JIOTMYECKUM ITPOAO/DKEHMEM TeX 6a3MCHBIX IIEHHOCTHBIX YCTAHO-
BOK, KOTOpbI€E 3aJI0KeHbI B 0OHOBIEHHO KOHCTUTYIIMI. 3aKpeIieHte TOHSsI-
TUSI CEMbM KaK COI03a MY>KUMHBI M SKEHIIVHBI HE OCTaBJISIET MeCTa JJIsI TOTO,
YTOOBI B 3TOT COKO3 BTOPTaJICs ellfe KTO-TO — CypporaTHasi MaThb VIV JOHOP

17 lo200uH A. B. TpaBo, npaBopean13aunsa 1 HpaBCTBEHHOCTb // YueHble 3anucku OIY. Cepus:
[yMaHuTapHble U coumanbHble Haykn. 2013.N2 5. C. 196.
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reHeTMYEeCcKOro MaTepuana My>KCKOTO 1ojia. B 3ToM ke Kiloue M HaXOAsT-
cs1 cBOGOHBIE aOOPTHI, COBEPILIAEMbIE 3a CUeT CpeAcTB PoHma 06sI3aTeNb-
HOTO MeAUIIMHCKOTO cTpaxoBaHus. [lomyyaeTcsi, YTO camu JIIO[IM, KOTOPbIe
He pa3esisioT TaKMUX B3IVISIIOB, i TOCYIapCTBO, KOTOpOe CaMo TOBOPUT O Jie-
TSIX KaK 6€3yCJIOBHOM IPUOPUTETE CBOEI TIOIUTUKY, CTIOHCUPYET YOUIACTBO
HapoXAEHHBIX AeTeii. CBaTeimnmii [Tatpuapx MockoBckuii u Bcest Pycu Ku-
PV TIOCTOSTHHO 3asIBJISIET 0 He06X0AMMOCTY OTPaHUYMUTENbHBIX Mep B JaH-
HOM HarpasyeHnu'S. OQueBMIHO, YTO 3TO OYIET COOTBETCTBOBATD JIOTMKE TI0-
CJIeTHMX HOBEJIJT POCCUIACKOTO 3aKOHOIaTeIbCTBA.

Taxske 60JIbIIIET0 BHUMAHUS TPEGYIOT MePbI 10 OTPaHMYEHNIO eCTPYK-
TUBHBIX CEKT U TICEBIOPETUTUO3HBIX 00beaVHeHMIL. TToceiHIe COOBITHS
c cexToit Buccapuona, koTopas 6e3Haka3aHHO Ha MPOTsskeHuM 30 JieT Besia
JIeCTPYKTUBHYIO 1eSITe/IbHOCTD, SICHO 3TO MTOKa3bIBaloT. To ke camoe MOKHO
CKasaThb U 0 cBueTensix Merossl. OnipeesieHne 1 BbIsiBIeHNE MUPOBO33peH-
YeCKUX U 60rOCIOBCKUX OIMMOOK B PEIUTMO3HOM YUYEHUY TOTO MUY MHOTO
BEPOMCITOBEIaHYSI HEBO3MOKHO 6€3 TeOMOTMUeCKUX 3HAHUM TPaayIOH-
HbIX peuruii. ITo He OyeT HapylIeHeM KOHCTUTYLIIMOHHOTO TPUHITUIIA
T10 OT/JIeJIEHUI0 PEIUTUO3HBIX 00beIVMHEHNIT OT TOCYAAPCTBA, a OYIeT Mpo-
SIBJIEHMEM 3a060TbI O COOJTIOIEHMM TTPaB M CBOOO, B 06/1aCTV CBOOOIBI COBE-
cty. Bce mecTpyKTUBHBIE CEKTHI KaK pa3 OTPaHMUMBAIOT CBOOOTY COBECTH,
3aCTaBJISIIOT IOBEPUTH B TO, UTO €€ CIlaceHMe M 0CBOOOKIEHVe HEBO3MOXK-
HO 6e3 ITOJIHOTO OTKa3a OT CBOEii BOJIM, CPEACTB M CaMOIt JKM3HU B ITOJIb3Y
CEKTaHTCKUX O0beVTHEHUIA.

IOpucnpyneHIys He MOXET MBICIUThCS B OTPBIBE OT 06pa30BaTEIbHO-
ro npouecca. [1osToMy 04HO 13 MpeAJI0KeHMI 10 Pa3BUTUIO TEOJIOTUYECKOM
TEeOpUM IIPaBa B IOPUCIIPYAEHIINM OyIeT KacaTbCs 00pa30BaTebHOTO IIPO-
necca. Iuciuruimaa «VcTopusi TOCyIapcTBa U MpaBa 3apyOeskHbIX CTPaH»
yaessieT JOCTaTOYHOe BHMMaHMe MpaBy ApeBHUX HAPOIOB, IIapuaTy U Ipy-
I'MM TIPaBOBBIM CHUCTEMaM, KOTOPbIE€ HEITOCPEACTBEHHBIM 00pa3oM CBsI3a-
HBI C TEM WIN MHBIM PEIUTMO3HbIM McIoBegaHnueM. OJHaKO HEMHOTO [OCO-
6ui1 110 JAHHOM AVCIUIUIMHE T10 KaKO¥-TO MPUYMHE COTEPKUT YIIOMUHAHMUS
00 yCTpOiICTBe TOCYIapCTBa 1 IpaBa apeBHero M3panibckoro napersal’. Oc-
HOBHbIE MTOJIOKEeHUS TOCYIapCTBEHHOT0 YCTPOICTBA, eiCTBOBABIIINE B HEM

18 Boictynnenue Ceateiiwero Matpuapxa Kupunna Ha otkpbiTum XXVIII MexayHapoaHbix Pox-
[ecTBeHCKMX obpasoBaTenbHbIx YTeHuii // OduumanbHblit cait Pycckoit MpaBocnasHoi Liepk-
Bu. URL: http://www.patriarchia.ru/db/text/5582481.htmL.

19 Hanpumep, B H1xeyKasaHHbIX MOCOBUAX HUKAKUX cBefeHui 06 3ToM HeT. [IpydHukoe M. H.
McTopusa rocypapctea v npaea 3apybexHbix cTpaH: yuebHuk ana 6akanaspos. M., 2013; Mu-
xaiinosa H. B., Mearos A. A., Kanura B. @. Uctopums rocyfapcTea M npaBa 3apybexHbIX CTPaH.
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MIPaBOBbIe HOPMbI COEPKATCS B KHUTAX Bubamu, TeKCT KOTOPOIi IpeKpac-
HO COXPaHWJICS U SIBJISIeTCS LIeHHBIM VICTOUHMKOM T10 MCTOPUM TIpaBa. ITOT
pa3ern MHTepeceH U C YMCTO HAYYHOI TOYKM 3PeHMSI — UX 3aKOHOIaTeb-
CTBO OKa3aJ10 60JIbIIIOe BIAMSIHME HAa MHOTVE MTPaBoBbIe cucteMbl. [loaTomy
BBeJIeHIEe CBeJIeHMIT 00 3TOM MPeICTaBISIeTCs 1e/1eco06pasHbIM Jjisl 6osiee
TIOJIHOTO U3Y4YeHMsI JaHHO AUCITUTITUHBI.

OTHOCHUTENBHO TIePCIIEKTUB Pa3BUTUS TEONOTUUECKON Teopuu mpa-
Ba B COBpPEMEHHOI IOPUCTIPYAEeHIIMM MOKHO CAEIaTh C/IeyIOLIye BbIBOIbI:

ly

2)

3)

[MTonoxkeHMsT TEOJIOTUUECKOI TeopuM IpaBa JOIKHbI YYUTHIBATh-
cs1 Ipy pa3spaboTKe 3aKOHOJATENbCTBA B chepe perynpoBaHus
IesITeJIbHOCTU PEeIUTMO3HBIX OpPraHu3aiiuii, CcB060Ibl COBECTU
Y BepOMCIIOBEAAHMS ;

HpaBcTBeHHas1 COCTaB/ISIIONIAS B TEOIOTMUECKOV TeOpUM IpaBa uMe-
€T 60JIBIIIO¥ TTOTEHITMAJ JIJISI ITObeMa IIeHHOCTHOTO YPOBHSI ITpaBa
B 11€JIOM ¥ TIOBbIILIEHNS] OTBETCTBEHHOCTH ITPaBOIIPUMEHITEIEN];
ITo Teonornueckoii Teopum MpaBa HY>KIAITCS B COBEPIIIEHCTBOBA-
HUM OTHe/IbHbIE IT0/I0KeHMs 3aKoHogaTeabcTBa Poccuiickoi ®e-
Iepauyy. Takke HeOOXOaMMa KOPPEKTUPOBKA HEKOTOPHIX 3J1e-
MEHTOB 00Pa30BaTeIbHbIX I0PUAUUECKUX [IPOrPAMM.

IaHHYIO CTAThIO B IIEJIOM MOYKHO ITOIBITOKUTD C/IEMYIOIIMM BbIBOZAMMU:

ly

2)

[IpeeMCTBEHHOCTb TE€OJIOTUYECKOJ TeOpUM MpaBa B COBPEMEH-
HOM IIPaBOMOHMMAHUMU SIPKO MJUTIOCTPUPYETCS] peNTUTMO3HBIMMU
CMBICTIAMM ¥ UCTOKAMU

Pa3BuTye 605keCTBEHHOI TeOpUM TIpaBa MOAyYaeT CBOe BbIpa-
>KeHMe B COBpeMeHHOM POCCUIICKOM 3aKOHOAATeIbCTBE U UMeeT
ele 60JbIION MOTEeHIAM /IS peayn3alyuin U UMIUIeMeHTaIun
OTHe/IbHBIX ee 37IeMeHTOB. OTO IIPMBeAET K MOBBIIIEHMUIO T'yMaH-
HOCTM 3aKOHO/IATeIbCTBA M COBEPIIEHCTBOBAHUIO 3aIIUThI IIPaB
¥ CBOOOJ, TpaskIaH.

M., 2015. OaHako, HebonbLIOK pa3aen npucyTcTByeT B yuebHuke: Ckopobozamos A. B., Hoca-
HeHko I 10., KpacHos A. B. icTopus rocyaapcTtea v npaBa 3apybexHbix cTpaH. Kasanb, 2015.
C.76-81.
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